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L ASSIGNMENTS OFF ERROR

1. The trial court erred in calculating Mr. Ferrer’s offender
score to be 2.

2. The trial court erred in concluding that the assault charge
and the harassment charge were not the “same criminal
conduct.™

3. The length of the exceptional sentence was “clearly

excessive,”

IT. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. Where the conduct constituting felony harassment and
assault in the second degree took place at the same time, and
location, and involved the same victim, did the trial court err in
coricluding they were not the “same criminal conduct’™ for
purposes of calculating the standard sentencing range?
(Assignments of Error | and 2)

2. Where the trial court incorrectly calculates the offender score, must
an exceptional sentence based on the faulty offender score be

vacated?

(Assignmenlts of Error 1 and 2)

3. Assuming that the trial court correctly calculated the offender
score and standard range sentence, must the sentence be vacated
because the length of the exceptional sentence is “clearly
excessive”?

(Assignment of Error 3)

I1. STATEMENT OF THE CASE

A. Procedural History

Appellant Andres Ferrer was charged on May 7. 2015 by a third

amended information with assault in the second degree, RCW 9A.36.021



(1) (a) and (g) and felony harassment. RCW 9A.46.020.' CP 103, A
hearing under CrR 3.5 was held on the first day of trial, May 11. 2015.

Judue Greg Gonzales presided over the trial which commenced on
May 11 and concluded on May 13, 20135, The jury returned verdicts of
guilty on both counts. and found by way of special verdict that the two
crimes were committed within the sight or sound of the victim or
defendant’s minor children, CP 69-70, 72-74, The jury also returned a
special verdict indicating it relied on the “substantial bodily injury” prong
of the assault charge rather than the “strangulation™ prong. CP 71.

The case proceeded to a sentencing hearing on May 22, 2015. The
court entered the findings of tact and conclusions of Taw from the CrR 3.5
hearing. The court determined that standard range for the offense was 12—
14 months based on its determination that the assault charge and
harassment charge were scparate eriminal conduct. The prosecutor asked
for an exceptional sentence, based on the aggravating factor found by the
jury that the case involved domestic violence and had occurred within the
sight or sound of the couple’s children. The prosecutor suggested an
additional vear was appropriate for cach of the three children, for a total
enhancement of 36 months, and a total sentence of 50 months. The court
adopted this sentence of 50 months. CP 78. Mr. Ferrer filed a timely notice

ot appcal from the judgment and sentence. CP 94.

! Previous charging documents filed in this case after the initial
information had added several counts, but all arising out of the same
transaction, CP 1, 13, 47.

(8]



B. Trial Testimony

Kristina Ferrer and Andres Ferrer were married in 2010 but
separated in March of 2014. In the spring of 2014, she planned to divorce
Mr. Ferrer and had prepared the paperwork for it, but had not told him yet.
RP 1 333-34.% They had two children together. She had a daughter by a
previous relationship, Autumn. who was 18 by the time of the trial. RP II
218.

On March 22, 2014, Kristina was still living in their tamily home,
which the couple had agreed to sell. RP II 288. Mr. Ferrer came to the
house that day to do some repairs which were required for the pending
sale. RP 11289, 334; RP IV 625. She went to a barbecue with her two
daughters, Ava and Sylvie, ages 2 and 3 at the time of the incident.
Autumn called her while she was at the barbecue to let her know that Mr.
Ferrer had been back at the house since she had lefi. RP I 291.

When she came home, she could not get in through the garage so
she called Autumn to open the door from the inside. Autumn helped her
carry the younger girls upstairs because they were asleep. RP 11 293.

She covered them up and then looked around the room and some
things were missing. One of their daughter’s baby pictures was missing, so
she looked into the closct to see it Mr. Ferrer had taken out his own things.

RP I1 294, 338-339. There are two clothes bars, upper and lower, so for

2 . ~ . . . -

~ The verbatim report of proceedings is in [1ve volumes, numbered
continuously. The volume number will be used in citation for the court’s
convenience.



a person to fit in the closet if it is closed he would have to crouch down.
To her surprise. she saw Mr. Ferrer squatting in the closet. She yelled at
him because she was startled. RP I1 339. He looked crazed and angry. RP
11 294, He asked her angrily where she had taken the children. She told
him they had been to the barbecue with her. He jumped up at her. He
pushed her down on the bed. He started punching her with his right hand.
He asked her if she wanted (o die. He put his hands on her neck. RP 11
297. He was strangling her. She could not breathe. Her head was
pounding. She lost control of her bladder and bowels. RP I1 299. He again
asked her il she wanted to die, or told her she was going to die. She was
able to get up. He was “chest bumping™ her as he guided her to another
part of the bedroom. He pushed her down to the floor and started punching
her again on the left side of her head. He was intermittently strangling her,
also with his right hand. RP IT 301, 305. When he was doing this she
could not speak or breathe. There was a pounding or throbbing in her
head. Her vision was aflected. RP 1 302, Mr. Ferrer repeated over and
over that she was going to die. RP 11 303 .

She was able to get up a second time.The couple’s toddler girls
were screaming and crying by this time. They were afraid. Mr, Ferrer said
to one ;f the girls, “this is the last time you will see Daddy, Ladybug.™ He
told Kristira, “Try to divorce me and you’ll die.” He walked down the
hall, smashing the glass on photographs as he went, saying, “The next

time I see you, you are dead.” RP H 307-308.



Kristina did not smell alcohol on his breath, and he appeared to be
steady on his feet. His speech was not slurred. RP 11 306-307. She did not
recall telling the police later that she had smelled alcohol on his breath. RP
Il 352. As he went down the hall, she got her phone and called 911. RP Il
309. The recording of her call was played for the jury. RP II 310-3 14°
From the timing ot her call. and that of her daughter Autumn, who
initiated her own call as soon as she heard her mother erying out, it can be
inferred that the incident lasted about three minutes, RP 11 237, 3091

When the police arrived. Kristina had not changed her pants, which
she claimed to have soiled. She did not show the police officer the
condition of her pants, either. RP 11 315-16. She gave them a written
statement. RP II 316, She had plenty of time to tell them what had
happened, but did not tell them about losing control over her bowels and
bladder. RF 11 348. When describing what had happened. she did not tell
Officer Alba that she had been strangled. RP 1T 351.

The next day, Kristina talked with Andres” mother Claudine, and
his sister Virginia about what had happened to her. She did not tell either
woman that she had been strangled. RP 11 357-58.

Kristina had headaches over the next few weeks. She had bruising

on her neck which developed over a 2-3 week period after her encounter

3 There docs not appear to have been a transeript made of the tape from its
original. The transcriptionist has attempted to reproduce the dialog as well
as possible from the CD ol the trial.

* The time stamp on Autumn’s call was 11:14 PM. The time stamp on
Kristina’s call was 11:17, when the incident was already over.



with Mr, Ferrer. She did not go to work during this period. She also had
problems with her vision for a few weeks, but these were not still ongoing
at the time of the trial. RP II 320-21, 327. She also lost a dental crown,
which she believed was attributable to the incident, but this was eight
days after the incident, RP 11 324. 354-55. The prosecution introduced
several photos of the bruising. taken at different time intervals after the
incident, RP 11 325-326, Supp. CP__ (Ix. 40,42, 43, 44). She also
wrote out a second statemenlt for the police. RP 11 328.

Krigtina testified she belicved Mr. Ferrer when he said he would
kill her. The court sustained an objection to the prosecutor’s question
about whether factors other than the events of that night made her take the
threat seriously. RP Il 329, Without objection, she testified that she did
not want Mr, Ferrer to be able to find her and had moved to an undisclosed
address. RP 11 330. She was being escorted out of her work place. She was
still afraid Mr. Ferrer would kill her.®

Autumn Crawford is the daughter of Kristina Ferrer. She was 18 at
the time ot the trial. Appellant Andres Ferrer is her step—{ather. He had
lived in the family home since she was in sixth grade, but she never
thought of him as a father figurc. RP 11 217, 218. She never liked him or

had a good relationship with him. RP II 269.°

* The date of her testimony was about 14 months after the date of the
incident.

® Mr. Ferrer testified that their relationship was good until she became a
teenager. RP IV 622.



On March 22, 2014 she was playing with an X—box in her room
when she heard Mr. Ferrer come in. RP [ 223. He looked surprised when
he saw her. RP II 225, After a while she heard his car leave. RP 11 224.
After he left, she noticed the internet connection was not working. RP II
226. She called her mom. who told her to replug the router, because this
had happeried before. RP 1T 226: 335-336. Later than night, she heard
some rustling noises and decided to lock her bedroom door. RP 11227,
When Kristina arrived home. she called Autumn because she could not
open the garage door. RP 11 227. Autumn went to the garage and unlocked
it for her mom. RP II 228, Her mom asked her to carry one of her younger
sisters, Sylvie, who was sleeping, upstairs. She put Sylvie on the bed in
the bedroor. RP 11 229-230.

From the hallwvay outside of the bedroom, Autumn saw
Mr. Ferrer come out of the closet. His demeanor was threatening. He was
asking where his kids were. RP 11 230-31. She did not see Mr. Ferrer
make any physical contact with her mom. RP II 233, Autumn went
downstairs. She heard banging and screaming. She called 911. RP II 23.
She made the call from downstairs and then went outside because she was
afratd Mr. Ferrer would hurt her, too. RP Il 234. When he came outside
he told her to check on her mom because she might be dead. RP Il 234, He
was yelling at her from 20 feet away. RP 1T 280-81. He did not try to
interfere with her call to the police. RP 11 279. He lelt on foot, pausing to

put on his shoes, RP 1 278.



She went inside to check on her mom. RP II 236, Her mom was
sitting on the bed crying and holding her sisters, who were also crying
and upset. RP 1T 236- 237. She went downstairs to lock the door, called
her aunt, and waited for the police. She filled out a written statement for
the police. RP Il 244-45. The tape of her 911 call was played for the
jury.”

Autumn was asked (o describe the effects the incident had on her
mom. Her mom had bruising on her neck and there was some swelling
which lasted for about a week. RP 11 266. Since the incident her mom
seemed more afraid. Autumn and her mom moved out of the house. Her
mom seemed scared for her lile and for her kids® safety. RP 11 267.

Dr. Crina Crisan treated Kristina Ferrer on March 26 at the Urgent
Care clinic. Her patient told her that she had been assaulted by her
husband four days ago. Her symptoms included headache, dizziness, neck
pain and seeing spots. She also had an upset stomach and anxicty
symptoms. RP II 369.

On examination, the doctor observed that she was bruised on the
lett side of the neck. and the left external ear. RP 1T 370. Dr. Crisan told
the jury that bruises go through several coloration stages from reddish
purple to bluish or brownish, and then green/yellow and finally to normal

coloration. RP 11 372.

" Defense counsel noted his previous objections to this call, which had
been discussed with the trial court carlier. RP 1 49-51;60, 67-68; 70-71.



After an extensive offer of proof outside the presence of the jury,
RP [I1 377-411, the doctor diagnosed Ms. Ferrer as the victim of physical
assault, with anxiety, bruising on the neck, and headaches. RP II[ 415.
Her symptoms were “consistent with™ being strangled. RP III 421.

Kristina Ferrer was in no acute distress at the time of exam. She
had normal blood pressure. High blood pressure would be indicative of
anxiety. Her X-rays were normal. The bruising which the doctor saw
was a superficial injury. RP III 428-29. She did not see any injuries like a
fingerprint or some kind of bruise that would look like it was left by a
finger on Kristina’s throat. RP II1 430. Kristina's symptom of seeing spots
could be atirtbutable to an electrolyte problem, or abnormal blood sugar.
Kristina did not mention losing control of her bladder or bowels in the
history she gave. RP 11l 434.

Officer Eddie Alba was called to the Ferrer residence because of a
report of a domestic violence disturbance, RP 111 456, He made contact
with Kristina Ferrer, who was crying and hysterical. RP 11l 458. Her face
was pufty and red. She had a bump on the back of her head and some
dried blood on her ear. She showed no stgns of intoxication despite having
consumed wine at the barbeque she had attended, RP 11 288, RP 111 459.
The officer took several photos to document the condition of her face and
neck and ears. RP III 461, 462, Supp. CP I, (Ex. 9, 10A, 18A, 14, 19).
He noted there were broken picture frames and broken glass on the floor.

RP I1I 463. He interviewed Kristina and then asked her to do a written



statement. She had told him that she had smelled alcohol on Mr. Ferrer’s
breath and that he appeared intoxicated. RP III 489.

He was with her for an hour and was standing within 3 feet of her.
RP I 486, 490. He never got the impression trom that contact that she
had lost control of her bladder or bowels. She did not mention losing
control of her bowels or bladder. RP 11T 490, She declined any medicai
treatment. RP IIl 486. Because Kristina had not mentioned anything
verbally regarding strangulation, he referred the case for evaluation as an
assault in the fourth degree. RP 111 486. He then called Mr. Ferrer and
left a message on his cell phone because he did not answer. RP IV 469.

Andrew Hamlin, a Vancouver police officer, was assigned to do
the follow up investigation. RP 111 496. 498. He took additional
photographs of Kristina’s face. He felt she had obvious discoloration and
obvious bruising, RP 11l 501, and offered his opinion that some of the
marks on her face were finger marks. RP IIT 505. He acknowledged that
the marks he attributed to finger pressurc could be caused by blunt force,
and that prolonged or severe strangulation would be more likely to leave
marks. RP IIf 505, 507.

Sandra Aldridge. also a police officer, took some additional photos
of Ms. Ferrer's face. EX. 26, 27, 31 and 32, Supp. CP 1-2;: RP TIT 513-14.
She considered it unusual to have marks “this severe™. RP III 515, She
also took Exhibits 50-53, which were photos of Kristina’s face taken the

same day as the other exhibits. RP 1T 521. Supp. CP 2.
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Erik Anderson, another Vancouver police officer, met with
Kristina at her house. He asked her to come to the Domestic Violence
office the next day and give a second statement about the case. RP Il 528.
He was present when the photos were taken by Sandra Aldridge. RP 11
530. He also attempted to contact Mr. Andres, but was unsuccessful. RP
[11 532. He gave his opinion that the injuries which Kristina had suffered
to her neck werc not caused by falling. RP I11 540.

Steve Donahue. another Vancouver police otficer . testitied about
his interrogation of Mr. Ferrer when the latter came to the police station
to surrender himself. RP I11 592.

Donahue testitied that Mr. Ferrer told him that he got upset after
argument with his wife, with whom he was going through a divorce.® Then
he went to his sister’s house on Hayden Island and started drinking. He
went back (0 his house and hid himse{f in the closet to wait for his wife.
He suspected his wife might be seeing someone else and he wanted to see
if she brought someone home with her. She found him in the closet. They
were yelling at each other, He got in her tace. She pushed him away. He
shoved her onto the bed and hit her on the head several times, Then he got
up to leave. He broke some picture trames on the way out and then left.
RP 1V 596-97. Donahue testiticd that Mr. Ferrer said he gets enraged and

upset when he drinks, RP 1V 598, but he was not showing any signs of

¥ Mr. Ferrer testified he was served with divorce papers while he was in
jail, so he had not told Office Donahue that he was in the midst of a
divorce. RP IV 668.

11



intoxication when they talked. RP [V 600. He was cordial. cooperative
and forthcoming when they talked. RP IV 602. Their conversation was not
tape recorded. RP TV 603,

After the state rested. Mr. Ferrer testified in his own behalf. He is
a fire alarm technician. RP 1V 620 . His marriage to Kristina was going
well until 2014 when they decided to separate. It was primarily his
decision. RP IV 622-23, 674.

The couple had agreed to sell their house. Because they worked at
different hours, they split custody of their children. Ava and Sylvie. There
was no formal parenting plan in place. RP 1V 674 .

Mr. Ferrer was doing repairs on the house to comply with the
inspection which was done on the house as part of the sale. RP IV 625.
On March 22, 2014, he came to the house on four occasions. On the first
trip. he saw his wife but not Autumn. RP [V 628. She told him the kids
were at their aunt’s house, RP TV 628. He was sorry not to be able to see
them. He went to Lowe’s to get things for the repairs. When he got back,
no one was there. He did some work in the crawl space, then looked into a
roof repair issue but it was too close to the edge for him to attempt. RP [V
631-633.

He went back to Hayden Island and started to drink. He had not

had alcohol in six years. He drank enough to pass out. RP IV 635.



He returned to the house around 6:30 or 7 in the evening. Only
Autumn was there. He started gathering some of his things. He left the
house to go back to Hayden Island around 8 PM. RP [V 636.

Because Kristina had not responded to his texts during the day, he
went back 1o the house again to talk with her about where the kids had
been. RP IV 638. He also had a concern that she was secing someone
else. RP IV 639, 675. He did not park his car in the driveway because he
thought she would not come into the house if she saw it, and he would not
be able to talk with her. RP IV 669-70. No one was home when he arrived
around 10:45. He did not hear the TV or the X-box, so he just sat in the
living room for a while. RP IV 641.

He wanted to talk with Kristina, but he panicked. He did not want
her to know he was there, so he decided to hide in the closet in their
bedroom, RP [V 642-644. The doors of the closet are solid and cannot be
seent through. RP IV 647-48. He heard her voice in the bedroom and then
she opened the closet door, RP IV 651. He was embarrassed and scared.
RP IV 652. She was very angry. She demanded to know what he was
doing there. She was velling. RP IV 653,

He did not see the kids on the bed, He asked her where the kids
were. He had assumed the kids would be with their aunt. RP 'V 649-50.
She told him she had been at a function with friends, but did not answer
his question about the kids. She began to shove him. She shoved him into

a night—stand. They had never had a physical confrontation before. RP IV

13



653-55. She pushed him again, so he pushed her back. He was just trying
to get away from the whole situation. RP IV 655. He pushed her toward
the bed and she grabbed onto him and they fell onto the bed. She wrapped
her legs around his waistline. RP IV 656-57. He hit her in the back of the
head to get her to release her hold. She did not let go, and he hit her again
in the neck area, with his right hand. RP IV 657. He punched her three
times in the head and neck on her lett side. RP TV 676. He admitted
causing the bruising on her neck and her ear, RP 1V 678. He would not
have hit her if she had not pushed him and then prevented him from
leaving. RP 1V 660. He did not strangle her or grab onto her neck. RP IV
657. He did not say he was going to kill her. RP IV 658, 661.

Mr. Ferrer looked to his right and saw his kids crying. He was not
aware previously that they were there. RP IV 659. He told his daughters
he was sorry. He felt bad they had seen the scuffle between their parents.
RP 1V 660.

On his way out, he punched some of the pictures on the wall,
breaking the glass in the frames, got hits shoes and left. RP [V 661, 676.
As he was leaving. he saw Autumn. She said she was on the phone with
the police. RP [V 663. He told her to go check on her mother, because she
might be hurt, although she had been sitting up on the bed when he left.
RP IV 661. He did not say Kristina might be dead. RP IV 663.

Mr. Ferrer became aware the police wanted to talk to him because

of messages they subsequently left on his phone, so he turned himselt in

14



to the police the next morning around 9 AM. RP [V 664. At the police
station, he spoke to Officer Donahue. RP [V 666. He told the officer he
formerly had problems with alcohol, but had been sober for six years. He
did not tell Officer Donahue that he goes into a rage when he drinks. RP
IV 669. He also did not tetl Donahue he flew into a rage when Kristina
pushed him. RP IV 670.

C. Sentencing Hearing

At the sentencing hearing, the state asked for a sentence of 50
months. This represented the high end of the standard range, and 36
months in addition, based on the jury’s finding that Autumn Crawford
and also both of Mr. Ferrer's children were present at the time of the
assault. RF'V 820, 828-829, 842-843. The prosecutor also argued that
the assault was “pre—planned” and that the standard range did not
accurately reflect his behavior. RP V 827,

Defense counsel argued that the standard rage should be 6-12
months based on an offendcr score of one, and also that the harassment
and assauli charge should be deemed to be the “same criminal conduct”.
RP V 850-852, 854.

The trial court concluded that although there was one continuous
course of conduct, the harassment had a separate intent from the assault,
and hence was not “same criminal conduct” under RCW 9.94A.589. RP V

857.The court then followed the prosecution’s recommendation for the top



of the sentence range, and added 36 months for the aggravating factor that
was found by the jury. RP V 865-86.

111 ARGUMENT AND AUTHORITY

A. The trial court erred in calculating the standard range for
the offenses. which should have been found to be “same
criminal conduct.™

RCW 9.94A.589 defines “same criminal conduct” os “"two or more
crimes that require the same criminal intent, are committed at the same
time and place, and involve the same victim.” If the court makes such a
finding. then the two are counted as one for the purposes of calculating the
offender score. In this case, that would have reduced Mr. Ferrer's otfender
score to zero. The resultant standard range would have been 3-9 months.
See Appendix A, Guideline Range Calculation sheet for Assault in the
Second Degree.

The crimes of harassment and assault in the second degree charged
in this case happened at the same time and place, and involved the same
victim. The only issue in this case is whether they required the same
intent.

A trial court’s determination that two crimes do not constitute the
same criminal conduct is reviewed for an abuse of the trial court’s
discretion or tor misapplication of the law. Stare v. Elliotf, 114 Wn. 2d 6,
17, 785 P.2d 440 (1990). A trial court abuses its discretion if its decision is
exercised on untenable grounds, or for untenable reasons. State ex. rel.

Curroll v. Junker, 79 Wn. 2d 12, 482 P.2d 775 (1971).
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In determining whether two crimes have the same intent for the
purposes of this analysis, Washington courts look to the test set out in
State v. Dunaway, 109 Wn, 2d 207, 743 P.2d 1237 (1987):

Therefore, in deciding if crimes encompassed the same criminal conduct,
trial courts should focus on the extent to which the criminal intent, as
objectively viewed, changed from one crime to the next. As it did in {State
v.] Edvwards,® part of this analysis will often include the related issues of
whether one crime furthered the other and it the time and place of the two
crimes remained the same.

Accord: State v. King, 113 Wn. App. 243, 295, 54 P.3d 1218 (2002), rev.
den. 149 Wn. 2d 1015 (2003). However, intent in this context is not the
mens rea tor the crimes but the defendant’s objective purpose in
committing the crime. State v. Davis, 174 Wn. App. 623, 300 P.3d 465
(2013); State v Adame. 56 Wn. App. 803, 811, 785 P.2ds 1144 (1990),
Courts alsc look to whether one crime furthered another and whether the
two crimes were part of a recognizable scheme or plan. State v. Lewis,
115 Wi 2d 294 302, 797 P.2d 1141 (1990).

Crimes with significantly different menys rea requircments have
been found to be “same criminal conduct” under the Duncaway test."” In
State v. Taylor, 90 Wn. App 312, 950 P.2d 526 (1998) the court found
assault and kidnapping to be the “same criminal conduct.” In State v.

Davis. 174 Wn. App. 623 300 P. 3d 465 (2013), the court upheld a trial

court determination that attempted murder and assault were the “same

# Stare v. Ldwards, 45 Wn. App. 378, 380-82, 725 P.2d 442 (1986)

' The Dm‘zcm'ay court noted that the Edwards formulation of the rule had
already been codified by the Legislature in former 9.94A.400, now RCW
9.94A.589.
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criminal conduct™. In an unrelated Stare v. Davis, 177 Wn. App. 454, 311
P.2d 1278 {2013), the court found kidnapping and assault to be the “same
criminal conduct.” See also Stafe v. Miller, 92 Wn. App. 693, 964 P.2d
1196 (1998) (theft of firearm and assault in the third degree) and Srare v.
Anderson, 72 Wn. App. 453, 864 P.2d 1001(1994) (escape and assault).

In State v. Mandanas, 168 W.2d 84, 228 P.2d 13 (2010), the
defendant punched his victim in the face, hit him with a gun, and then
pointed the gun at the victim’s face and threatened to kill him. He was
charged with and convicted of assault and harassment. The trial court
found that this was not the “same criminal conduct™. The Court of
Appeals. in an unpublished decision, reversed this part of the judgment.
The Supreme Court took review on a separate sentencing issue only'', and
did not disturb the Court of Appeals holding as to “same criminal
conduct.™ 168 Wn. 2d at 86.

Kristina Ferrer testified that Mr, Ferrer threatened to kill her
several times during the course of their three minute struggle in the
bedroom. According to her testimony, this was while he was hitting her
and attempting to strangle her. RP 11 299, 303, 304. He also made threats
as he was leaving the bedroom immediately after the assault. RP II 307-
308. it is clear that his criminal intent, viewed objectively, did not change

during this period and both crimes were part of a scheme to vent his

11 . . . -

The courl took review on the issue of whether multiple firearm
enhancements were required where “same criminal conduct” had been
found.
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frustration about the disintegration of their marriage. In that sense, the
threats to kill her swould have reinforced the physical force he was
applying at the time and so the harassment furthered, rather than hindered.,
the effect of the assault. The two offenses were “intimately connected,”
State v. Duncvay, supra at 215, and thus constituted the “same criminal
conduct.”

In its sentencing memo, the state suggested that this case bore
resemblances to State v. Wilson, 136 Wn. App. 596, 150 P.3.d 144 (2007).
In Wilson, the defendant was charged with assault in violation of a no
contact order and also telony harassment. Wilson broke down the door of
his victim’s apartment, pulled her out of bed by her hair, and kicked her in
the stomach. There was no indication he verbally threatened her while
doing so. When she told him she was calling the police, he left the house.
He warned his friends who were outside the house that the police were
being called. and then reentered the house. He took a piece of wood trom
the door he had broken and threatened to kill his victim. The Court of
Appeals held that the trial court erred when it found that the two crimes
met the “same criminal conduct™ test because the assault had already been
completed before Wilson returned to the house to threaten his victin.
Wilson had time to reflect when he left the house, and formed a new and
different criminal intent, the intent to threaten and harass his vietim.

Wilson is clearly distinguishable, First, Kristina Ferrer testified

several tinies that Mr., Ferrer threatened to kill her several times during
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their struggle in the bedroom. There is no such indication in Wilson that
threats were made during the assault that occurred there. Secondly, Mr.
Ferrer never left the house and returned, as Wilson did. There was no
opportunity to reflect or to form a new intent. His parting words, which
according (o Kristina’s testimony was another threat, were made just as he
was leaving the bedroom, and immediately upon the completion of the
physical struggle between them. The course of conduct was continuous.
The trial court in the present case acknowledged there was only
one continuous course of conduct involved, but erroneously concluded
that there were two separate criminal acts, RP V 857. The court appeared
to agree with the prosecutor that the very last threat, made just as Mr.
Ferrer was leaving the bedroom and going down the hall.”* was somehow
qualitatively different that the earlier threats Kristina had testified about
that oceurred in the midst of their struggle and somehow signalled a
change in Mr. Ferrer's intent. RP V 857-858. In truth, the threats were
mntimately interwoven with the assault. When asked why she believed the
threats, Kristina testified, “because he just tried to murder me in the
bedroom.™ RP 1I 308. Unlike Wilson, the record in this case is thus quite
clear that there was no change in Mr. Ferrer’s intent. According to the

state’s owi evidence, the threats began during the course of the assault

' Kristina"s testimony makes clear that this was just before Mr. Ferrer
was leaving the room:

Q: Did he say anything to you?

A: He said, “Try to divorce me and vou die.” And then he walked out in
the hall. (emphasis added) RP 11 307.

20



and continued even as Mr. Ferrer was leaving. The threats turthered the
message of the assault, as Kristina herself’ obviously believed.

B.  Because the trial court erred in calculating the standard
range,the entire sentence must be vacated.

The trial court erred in ruling that the two offenses were
separate criminal conduct and in determining that Mr. Ferrer’s offender
score was two points. When a trial court miscalculates the standard range.
any exceptional sentence based on it must be vacated, unless it is clear
from the record that the trial court would have imposed the same sentence
despite the incorrect standard range. Stare v. Parker, 142 Wn. 2d 182, 189,
937 P. 2d 575 (1997)." Accord, Srate v. Chambers, 176 Wn. 2d 573,589,
293 P.3d 1185 (2013). There is no such indication in the record here,
Accordingly, this court must vacate the entire sentence and remand for a

new sentencing hearing.

C. The length of Mr. Ferrer's sentence was “clearly excessive,”
Assuming, argucndo. that the court correctly found that Mr.
Ferrer's offender score was two, based on “separate and distinct eriminal
conduct.” this court must determine whether the resulting exceptional
sentence was clearly excessive. Mr. Ferrer submits that it was clearly

excessive given the tacts of this case.

13 The court added a footnote to underscore its holding;

“Given the fact that a correct standard range is intended as the departure
point. we cannot imagine many instances where it could be shown that the
resulting exceptional sentence would have been the same regardless of the
length of the standard range.” FN 15 at 193.
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A sentence beyond the sentence range is reviewable under RCW
9.94A.585 (4):

(4) To reverse a sentence which 1s outside the standard sentence range,
the reviewing court must find: (a) Either that the reasons supplied by the
sentencing court are not supported by the record which was before the
judge or that those reasons do not justity a sentence outside the standard
sentence range for that offense; or (b) that the sentence imposed was
clearly excessive or clearly too lenient.

The jury here was instructed on an aggravating factor approved by the
Legislature, RCW 9.94A.335 (2)(h)(ii), and made a unanimous finding on
this aggravating factor. Mr, Ferres does not challenge the factual support
for this tinding as there was some testimony that his own young children
were in the bedroom during the incident, even though he did not know
this until the end. However, the sentence imposed by the trial court in
reliance on this jury finding was “clearly excessive™ under the facts of this
case.

An appcllate court reviews the length of an exceptional sentence
under the abuse of discretion standard. Srate v. Ferguson, 142 Wn.2d 631,
651, 15 P.3d 1271 (2001); State v. France, 176 Wn. App. 463, 469, 308
P.3d 812 (2103); State v. Lenw, 154 Wn. 2d 85,93, 110 P.3d 717 (2005).
The trial court abused its discretion in this case, and this court should
vacate the sentence and remand for resentencing.

The incident between Mr. Ferrer and Kristina Ferrer lasted about

threc minutes, based on the time differential between the 911 call begun

by Autumn and the one Kristina made when the incident was over.



Autumn did not see any physical contact between her mother and her
stepfather, but did hear her mother screaming. The two younger girls, who
were 2 and 3 years old at the time, had been asleep at the beginning of the
incident. No testimony was presented about what they saw or heard, but
there was testimony that they woke up during the incident and were
crying.

The doctor who examined Kristina Ferres after the incident
described the bruising she observed as “superficial”. RP 11T 428-29. Her
X-rays were normal, indicating no structural damage to her neck. Her
blood pressure was normal. The doctor did not recall any swelling, and did
not put it in her notes. RP If 370-71. The doctor did not diagnose a
concussion. RP IT 378. She did not sce signs of internal bleeding that
would trigger the need for a CAT scan. RP 111 390.

There was no testimony that Mr. Ferrer used any weapon during
the incident. If he had, and the prosecutor had alleged and proven it to the
jury, the court would have sentenced him using a deadly weapon
enhancement, which would have added 12 months onto the standard
range. RCW 9.94A 533 (4)(b). In contrast, the sentence of 50 months
imposed here was three times as severe as if Mr. Ferrer had used a deadly
weapon during the incident. The length of additional time imposed (three
years) was basically the equivalent of the sentence which would have been
imposed had there been a firearm used in the commission of the crime,

RCW 9.94A.533 (3)(b). The sentence imposed was also the equivalent of

r
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a mid-range sentence for second degree assault if Mr. Ierres had had an
offender score of seven. The net etfect of the use of three separate 12
month enhancements more than guadrupled the standard range which the
court had determined.

In the fiscal years {rom 2012 through 2014, the latest ones for
which statistics are available, the aggravator emiployed here has becn
imposed in 30 cases. Not all of these were necessarily assault in the
second degree cases. There was a total of 135 upward exceptional
sentences for second degree assaults for those three years, which include
any basis for an exceptional sentence upward."

Since 1998. the first year for which the Guidelines Commission
has data, until 2014, this aggravator has been employed in 101 cases. In
48 of these cases, it was the sole aggravator used by the court to support
the exceptional sentence. In the 16 cases with standard ranges that were
roughly comparable to the one employed by the trial court here (3-9
months, 6-12 months, 12 to 14 months) only three of the sentences in this
group of 16 cases exceeded 50 months.'® Qut of the 27 second degree

assault cases with this aggravator, only 13 sentences exceeded the

"* From Tables 11 and 15, STATISTICAL SUMMARY OFADULT
FELONY SENTENCING Fiscal years 2012 through 2014, published by
Caseload Forecast Council, successor to Sentencing Guidelines
Commission. Copies attached as Appendix B, for the court’s convenience.,
1% Case numbers 9, 27, 39, 41, 42, 44, 45, 47, 48, 52. 57, 72, 81. 84, 89,
95 from the table in Appendix C . The case number is 1o the far left, and
is hand written. This data was provided by Duc Luu of the Caseload
Forecast Council, successor to the SGC. The codes tor the exceptional
sentence type follows the table.



sentence given in this case. However, of these assault cases, only three had
a comparable standard range (3-9 months, 6-12 months) to begin with."®
While Washington courts have not required proportionality
review of sentences imposed in excess of the standard range in the absence
of a statutory mandate to do so, see Stare v. Ritchie, 126 Wn. 2d 388. 396,
894 P.12d 1308 (1995). the actions of other trial courts in similar cases
surely give some guidance on the issuc of whether a sentence is clearly
excessive. [n the nearly twenty years with available statistics, only three
trial judges have ever meted out sentences more harsh than the one given
here in second degree assault cases with comparable standard ranges. The
comparison with other assault sentences with the same statutory
aggravating factor shows that the sentence in this case is an outlier, and
“clearly excessive™ under the tacts of this case. This court should vacate

the sentence and remand to the trial court for a new sentencing hearing.

V. CONCILUSION

The trial court erred in the sentencing phase of this trial in two
respects. 1t should have found that the assault and harassment charges
were the “same criminal conduct™ for the purposes of calculating the
offender score pursuant to RCW 9.94A 589, The two crimes happened at
the same time and place, and involved the same victim. They were
committed with the same criminal objective or intent, Had the trial court

correctly determined that they were the same criminal conduct. Mr.

' Cases 42, 84 and 89 from the table in Appendix C.
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Ferrer's offender score would have been zero, and the resulting standard

range would have been 3-9 months, a non—prison term.

The second error the trial court made was in the length of the
exceptional sentence it imposed. The court added 36 months to the
standard range it had found, for a total of 50 months. Although Mr. Ferrer
was unarmed throughout the assault, the sentence given was as long as if
he had been armed with a firearm during the offense. The sentence given
was more than quadrupled the bottom of the standard range found by the
court. Given the lacts of this case, the sentence was “clearly excessive™.

For either of these two reasons, this court should vacate the

sentence and remand to the trial court for resentencing.

- (PREM R "
Dated this 9% day of MA&uST 9015

LAW OI'TICE OF MARK W, MUENSTER

T W T MonoA

Mark W. Muenster, WSBA 11228
Attorney for Andes Ferrer, Appellant
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Assault Second Degree

RCW 9A.36 021(2)(a)
CLASS B — VICLENT

OFFENDLER SCORING RCW 9 94A 525(8)

If the present conviction is_for u felony domestic violence offense where domestic violence was plead and proven, use
the General Violent Offense WWhere Domestic Violence Has Been Plewd and Proven scoring form on page 2635,

ADULT HISTORY
Enter number of serivus violent and violent felony convictions ... e . . x21=
Enter pumber of nonviolent felony convicions ... . . . R xl=
JUVENILE HISTORY"
Enter number of serious violent and viclent felony dispositions ., 0 - x1=
Enter number of nonvielent felony dispositions e - - - ylir=
OTHER CURRENT OI'FENSES.
{Other current offenses Hiat do not vieompass the same conduct count iy offonder seore)
Fnter number of other serious vielent and violent felony convictions . Ce e e e . x21=
Enter number of othet nonviolent felony comvictins . L. oo e e A=
STATUS:
Waus the olfender on conunumty custody on (he date the wonent offense was committed”® . L tl=

Total the last column to get the Offender SCOFC (Round dow i to the nearet whele number

SENTENCE RANGL:

) T 2 3 4 5 . 7 8w+

1

] e e e — G i e v e b, - _ o
[':;IEL " 6m am 13m 15m 17 5m 25.5m 38m 50m 61 5m 73.5m
L 3.9 ___ 612 _12+-14  13-17  15-20 _ 22-2%  33-43 _ 43-57  53-70 _ 63-84 |

v o attempt, solicitation, conspiracy {RCW 9.94A 5951 see puge 93 a1 for gang-relzted lelomes where the court lound the offender
mvolved a munor (RCW & 94A 833) see page 252 for standard range adjustments

For deadly weapon enhancement, see page 256
For senteneing alternatives, sev page 243

For communsty custody chgibility, see page 253

A N NS

for any applicable enhancements other than deadly weapon erhancement, sec page 249

The Caseload Forecast Council s not liakle for errors or omissions in the manual, for sentences that may be inappropnately calculated as o result of a practitioner’s or court's
reliance on the manual, or for any other written or verbal infarmation related to adult of juvenile sentencing The scoring sheets are intended 1o provide assistance 1n most
cases but do not cover all permutations of the sconng rules f you find any errars or omissions, we erncourage vou to repart them to the Caseload Forecast Council

2814 Washington State Adult Sentencing Guidelines Manual Ver 2015420 282
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Table 15. Aggravated Exceptional Sentence Reasons
Fiscal Year 2012

REASON NUMBER
Defendant agreed to przson greater sentence, or treatment, 336
fCrtmmaI htstory score gfe tter than:9 pomts R T I 7

{ ‘,." AL ST DL S R I NI AR i.u
Victim was particularly vulnerable 21
{- A%domestlc wolence offen se that. was a part of. an ongoing pat%ern of psychoiogwal physncai ' * 1 s i
j.or sex abuse of wcilm multlple mcuients Gvera prolonged period of time. . TRE ‘h iR ‘ . C %
LA SR SO O AVAAEY SO S S e - ¥
The sentence was the resul% of a plea 12
'&Rapld,remdmsm TR T R " j. TR S TR m R T F R

JUUSIE NG X TN S L | : ; LI L R VLIRS S AL S B,
A domestic violence offense that occurred in sught or sound of victim's chlidren under age 18 10
wmt— 5, oo — g v 1y o £
Major economlc oﬁense S |bstantiaiiy grea%er. than 2yplcai for the o{fense B I A “‘,;g, . N J
Defendant was ih a postlion of trust {not an economic or drug offense) 9
Major econafnic oﬁense - lised posmon ofqtrust ccnfrdence,1respohssb;ilty i ;m:” T i 3\ PR SN

Major economic offense INvoiving mu t;ple victims or multiple incidents

i7 ENENY d W B o L m—— M - ¥ A R i S A P i -
i"..Serlousness of the;offense/more.egregious than the'typical circumstances of the crime. 3., TR
i KIS, e v abbeiitm : T L A S NI 2 A B S ?

Deliberate crueity to the victim

|use(deallng) Y

2 Drug offense quantzty sul: lstantlafiy §arger than persw

i:,; Defendant«wolated zone 01 prlvacy‘nf'w » A e
Defendant showed no remerse
%:h?ther aggravating, actor;i f'; RO U= g;-i FTIE
A law enforcement o!‘flcer was etther the wciu'n orinjured as a resu!t of the offense
T e vy : B ““ T T ® T
} Cnmemjured/harmedTa {person. otrer, thanthe wctmuzww ::’ f i e s TR

Offense resulted in the preqnancy of a child vichim of rape

LPart of an ongomg pattem} fi, sexual abuse of the same \ncﬂm under’ 133 g (AN

Sophisticated and well p anned methods (hot 'an economic or drugi offense).

I The offénse Was a wolerlti::ftense and. the offendef knew the vlchmiwas pregnant

Sl W s

Total Aggravated Reasons: 505
Total Aggravated Sentences: 461
Total Reasons Per Case: 11
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Table 15. Aggravated Exceptional Sentence Reasons

Fiscal Year 2013
REASON NUMBER
Defendant agreed to prison, greater sentence, or treatment. 9. 94A 535(2)(a} 365
H Vlctlm was. particularty velnerable 9. 94A 535(3)(b}" o = - . “r‘ L %T; _,% :’7;:&?:[ . 22‘;';"-,:3-.":{
A domestic violence offense that occurred In sight or sound of wctrms chiidren under age 18. 12
9.94A 535(3)(h){ii)
Fﬁejgﬁdant-\&'a?gn;ép’dfsltidn’g')_f trust (nfat'famn'econom]ctarvdrdg‘E)Q‘f'ednejé). 9.94ABBB@)n), . g
A domestic viclence offense that was a part of an ongoing pattern of psychological, physical, or 9
sex abuse of victim muttlple incidents over a proionged perlod of time,
£ Raptd recrdwrsm 9.94A 53 5(3)(f), o T Y TR T A N - I:a |
- P— 0 P TR+ LR . L 3 3 0 et s i
Cnmlnal history score greater than 9 points. 8

Ej: Major.cconomic ofiense substantialiyigreater than typical fcriftheeffense.g.gélu‘{\.SéS'(S)(d)(ii)f;' AT
L o R n e T PR L N RSN L RSN L

b

Deliberate cruelty to the victim. 9 94A, 535(3){a) 7

{ Major econe'rnlc offense ol ised- pos:fion of trust“ conf:dence responsmllrty g 94A3535 (3 (d)(i""t‘"rtﬂ“ A Wﬁ.,,,‘:,i’;,"
Current o!fense Isa burglary and Its victim was present in the busld:ng or remdence crime 5
commited

[ Teo. obtam or:malntatn membership m amorgamzatlon assomatmn* or group "9 94A 535(3)(aa) w5 .

aanms 2 _wn“nﬂ‘-—-nm SR —

Alaw enfercement officer was either the victim or |n1ured as a result of fhe offense 5
9.94A.535(3)(v)

[-2The crimewas g: gangzrelated - 9.94A. 94A. 535(3)(5) TEre "“""“"""T;I' T W TR
Major economic offense - mgh sophrstlcatlon planmng long trme period 9.94A. 585(3)( Yy 4

TET ey T —

r The. sentence was the result of a plea agreement in exchange for a reduced charge v g a4 !
Cnme mjured/harmed a person other than the victim 9 94A, 535( ® 3
-iThe vtctlm 's, mjurles substclntiallyrexceed the level of bodly ‘harm necegsary. to satrfy thel o ?’r - 3 ,"j
eEements of'the: offense Thls aggravator Is not an excepnomto RCW 9.94A. 530270, AL LA
Part of an ongoing pattem of sexual abuse of the same victim under 18 9.94A. 535{3)(9) 3

{ Major econormc cffense m uoivmg h’ldttfplervrctlms or multfpfe |nC|dents 9. 94A! 535(3){d}( ) :7-;;;‘ T m;
The muttrple offense polrcy results ina clearly lenient presumptlve sent 9 94A 535(2)(0 )

LVehfcular HomocadelAssaultDUl wzm chtld passenger under-srxteen ot o mf ﬁwjﬂ_
Seriousness of the offensefmore egregious than the fypical cncumstances of the crime

. Defendant showed:nc Temerse: 9, e- 9 94A. 535(3)(q):4 ' -~ RE L ey W = DR

EIPR /NS S SO N - Y s P e o wr Ll : z, sl vt v b b
Sophisticated and well planned methods (not an economic or drug offense} 9 94A.535(3)( m) 1

l Drugfoffense quant;ty,suhstantra%%y larger than personal use’ (dealmg) 9. 944, 535(3)( )(n) i SRR 1 S j
A demestsc viclence offense in which the offender's conduct was deliberately cruel, or 1
Intimidated the victim. 9.944, 535(3)(h)(:n)

LOffense resulted in'the, preg |nancy of a Chtfd wcztm ofrape~ 19 94A 535{3}(1 ORI
Other aggravating faetor
Total Aggravated Reasons: 508
Total Aggravated Sentences, 469
Total Reasons Per Case 11
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Table 15. Aggravated Exceptional Sentence Reasons

Fiscal Year 2014

REASON COUNT
Defendant agreed to prison, greater sentence, or treatment 9 94A 535(2)(a) 421
Victim was particularly vulnerable.5.94A.535(3)(b) 32
Major economic offense substantially greater than typical for the offense.9.94A 535(3)(d)(i) 18
Major economic offense - used position of trust, confidence, responsibiiity.9.94A.535(3)(d){v) 17
Major economic offense involving multiple victims or muitiple incidents.9.94A.535(3)(d)(i) 16
Criminal history score greater than 9 points. 16
A ;jo'mestic viclence offense that was a part of an ongoing pattern of psychological, physical, or 15
sex abuse of victim multiple incidents over a prolonged period of tme
Defendant was in a position of trust (not an economic or drug offense) 9.94A 535(3)(n) 15
Major econemic offense - high sophistication, planning, long time period 9.94A 535(3)(d)(i4) 13
Deliberate cruelty to the victim. 9.94A.535(3)(a) 12
The sentence was the resills of a plea agreement in exchange for a reduced charge. 10
A domestic violence offenss that occurred in sight or sound of victims children under age 18. 8
9.94A.535(3)(h)in
Rapid recidivism 9.94A.535(3)(1) 7
Senousness of the offense/more egregious than the typical circumstances of the crime s
To obtain or maintain membership In an organization, association, or group - 9.94A.535(3)(aa) 4
Defendant showed no remorse. 8.94A 535(3)(q) 3
Drug offense - quantity substantally farger than personal use (dealing). 9.94A 535(3)(e)(i) 3
Current offense i1s a burgla-ry and its victim was present in the building or residence crime 2
commited
Vehicular Homocide/Assault DUl with child passenger under sixteen 2
A law enforcement officer was either the victim or injured as a resuit of the offense. 1
9.94A.535(3)(v)
The crime was gang related - 9,34A.535(3){s} 1
Other aggravating factor. ' 1
Crime injured/harmed a pe;fson other than the victim. 8.94A 535(3)@ 1
Part of an ongoing pattern of sexual abuse of the same victim under 18. 9.94A.535(3)g) 1
Muitiple victims or multiple incidents per victim (not an economic offense), 1
The muitiple offense policy results in a clearly lenient presumptive sent. 9.84A 535{2)(c ) 1
The victim's injuries substa~nt|ally exceed the level of bodly harm necessary to satify the 1
elements of the offense This aggravator 1s not an exception to RCW 9.94A 530(2
A domestic violence offensa in which the offender's conduct was deliberately cruel, or 1
intimidated the victim, 9.944 535(3)h)(ii
The offense was a violent cffense and the defendant knew the victim was pregnant. 1

9 94A.535(3)c }

Total Aggravated Reasons: 630

Total Aggravated Sentences: 532
Total Reasons Per Case: 1.2
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code] Exceptional Reason|

1}Victim was an initiator, willing participant, aggressor, or provoker. 9 84A 535(1)(a)

21 Before detectlon the defendant compensated victim, or made effort. 9 84A. 535(1%{b)
3 Cnme commttted under duress, coercion, threat, or compulsion. 9.94A 535(1)( ¢}
4 {With no apparent predlsposnmn was induced by others to participate. 9 94A.535(1)(d)

53Capacaty to appreciate the wrongfulness was significantly impaired.9.94A 535(1)(g)

6!Offense prfncrpally accomplished by another, defendant caution or concern. 9.94A.535(1)(f)

| 7:The multiple offense policy resuits in a clearly excessive presumptive sentence 9 94A.535(1)(g}

Offense 1s response to victim's abuse of defendant or defendant's children.9.94A.535(1)(h)

comi

Confessmn before apprehension
10 Exceptlonai Sentence is within the presumptive range
IR given credit for good time, sentence is already served.

12{Small quantity tity of drugs involved,

_13{To make frugal use of the state's resources,

14 Exceptional sentence is one day less than range.
15! ‘The first time offender range is not adequate

1'6 Exceptlonal sentence is more appropriate/is in the interests of justice.
17 All parties agreed to mitigated sentence.

__18/isolated incident, _ ]

19] Defendant should be sentenced according to agreed range {clencal error)

20| Nature of the offense.

21For. defendant s rehabilitation or treatment.

) 22|Defendant's age.

231Pnson would be detrimental.

24 Defendant is remorseful.

25! Assrsted law enforcement/agreed to help in prosecution of codefendant,

2 26 V|ct|m or family requests lower sentence.

27 No prior convictions or they are remote in time

|28 Defendant's physucal condition
29 Defendant is addressing psychological problem.

30 Defendant is a battered woman,

) 31 Defendant's s actions did not intend crime or harm.

32, Defendant 1t poses ne threat to the community

$

33, Equwalent sentence with that given codefendant.

34 ‘No injury to I the s wctrm

35 Relatlonshlp with 1 the victim.
36rDefendant is adchcted to drugs or aicohol.

37 Strong relattonehrp between drug or alcohol addiction and eniminal activity.
“38 Defendant is making an effort fo change criminal behavior or demonstrates a desire to do so,

39 Other mltlgatlng factor.
40 Dellberate cruelty to the vicim. 9.94A 536(3)(a)

41! \_/acttm was particularly vulnerable 9.94A.535(3)(b)

42! iMajor economic offense involving multiple victims or multiple incidents 9.94A.535(3)(d)(i)

434 ygjor economic offense substantially greater than typical for the offense.9.94A 535(3)(d){ii)

Métﬁ_ﬂajpr economic offense - high sophistication, planning, long time period 9 94A.535(3)(d)(in)
| _45:Major economic offense - used position of trust, confidence, responsibility. 9.94A 535(3){d)(iv)
__481Drug effense involved at least three separate transactions (deaiing).9.94A.535(3)(e) (i)

47.Drug offense - quantity substantially larger than personal use (dealing). 9.94A 535(3)(e)(i)

48! Drug offense - manufacture of controlled substances for use by others.9.94A 535(3)(e)(iin)

i

_ 50;:Drug « offense offender occupiad a high position in distribution hierarchy. 9 94A 535(3)(e)(iv}

51:Drug offense - hfgh sophistication, planning, long time period, broad area. 9.94A 535(3){e)(v)

52| Drug offense - used position or status to facilitate offense. 9 94A 535(3){e}(v1)

53iThe multlple offens'e  policy results In a clearly lenient presumptive sent 9.94A.535(2)(c)

70| Defendant is a threat to the cornmunlty
71! Seriousness of the offense/more egregious than the typical circumstances of the crime.

72:Defendant agreed to prison, greater sentence, or treatment. 9 94A.535({2)(a)

73;Defendant is not amenable to tleatment 9.94A 535(3)(c)

__7:4§Defer1dantwas ina posmon oftrust (not an economic or drug offense). 9 94A.535(3)(n)

75;Sophisticated and wel[ plannecl methods (not an economic or drug offense) 9 94A.535(3)(m)
76| Multiple victims or mulhple incidents per victim (not an economic offense)

| 77|No resources in the community’

78| Factors in criminal record

79 The victim's injuries substantlatly exceed the leve! of bodly harm necessary to satify the elements of the offense Th
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"?o@‘é‘ﬁzmﬁﬁﬁ'éﬁﬁﬁéawaw after arrest or while on probation or parole.

81;Greater treatment available in prison/hospital.
82 Sentence to be combined with pre-SRA prison sentence.

_mvsfifﬁddlutlgngl_kl_n_mdents which, if charged, would result in higher range.
| 84|Part of an ongoing pattern of sexual abuse of the same victim under 18. 9.94A.535(3)(g)
85:For defendant’s rehabilitation or treatment, not in prison,

86:Criminal hlstory score greater than 9 points.
29 LTINS
87,Defendant showed no remorse. 9.94A 535(3)(q)

~ 88, Defendant violated zone of privacy. 9.94A.535(3)(p)
89:Sentence will promote respect for the law
90:Crime |njuredlharmed a person other than the wictim 9 94A.535(3)®
911Defendant does not accept responsibility for actions, blames others

| 921Weapons were present.

__93{Excessive a_lgqhgl or drug use.

94 Conduct was premeditated.
99:Other aggravating factor

101 Defendant has community or family support.

102|Defendant is providing support to dependents.
103|Defendant is employed, in schaol, or has had commendable employment record or military service

| 104 Defendant pa|d restitution or accepts responsibility for paying it.

105 The delay ¢ in filing the case was lengthy
106 The defendant's role ‘was minar.

107iThe reasons were discussed in chambers and justify leniency.

{
+

108, The defendant played an accomplice role.

109 The defendant's mental condition

110 The defendant is addressing an alcohol problem.

111} Defendant was sentenced to the Work Ethic Camp.

112! :Defendant to be deported or released into the custody of NS

113 Mulhple drug offenses were initiated by law enforcement.

114 The current offense was less serous than similar crimes of this nature.
115! Part of Plea Agreement.

116  Suffers from Post Traumatic Stress Syndrome.
| 117{Offender’s plea allowed the victim to avoid testimony at trial.

118!For the purpose of a DOSA sentence.
| 119|Blakely ]

| 141:The crime caused extreme emotional damage to the victim
. 142! The defendant committed the crime with sexual mativation 9 94A. 535(3)(N

143, The defendant played a leadership role in the commission of the cnime
144 The he crime was gang related - 9.94A.535(3)(s)

145{The defendant has a pattern of escalating violence
146! The defendant threatened victim

1471 A law enforcement officer was either the victim or injured as a result of the offense 9.94A.535(3)(v)

148{The defendant committed the offense to cover up other criminal behavior
149 The defenclant's beha\nor constituted an act of random violence.

; 151{ The willful and deliberate exposure to the HIV virus.
1529A domestic violence offensaithat occurred.in:Sight.or sound of vichms childreninder.age 18. 9.04A:; 535(3)(

| 153:A domestic violence offense that was a part of an ongoing pattern of psychological, physical, or sex abuse of victim

1541 A domestic violence offense in which the offender's conduct was deliberately cruel, or intimidated the victim. 9 94A !

155/ The offense was a violent offense and the defendant knew the victim was pregnant. 9 94A 535(3)(c )

156 Flnanmal_lmpact to victim or victim's family.

| 157[The offense was a hate crime

158/ The sentence was the result ef a plea agreement in exchange for a reduced charge.

159! The defendant is in need of D: )mestlc Violence treatment.

_160; i The sentence will allow the defendant to participate in the Work Ethic Program
"161:The defendant had a 5|gn|fcantly higher blood alcohol level than allowed by law

162; Domestic Viglence against a famlly member of household member

163|Rapid recidivism 9. 94A 535(3)(1)

164|For the purpose of a DOSA Sentence

165] To extend the supervision portlon for reasons of treatment and /or other conditions.

166| Inability to conform conduct to[reqwrements of law (PSD).

| 167|Blakely
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CERTIFICATE OF SERVICE BEPGF~—_

| hereby ceriify that | caused to be served a copy of: Appellant’'s Opening
Brief, upon the following attorney of record and the Defendant at the addresses
shown, by depositing the same in the mail of the United States Postal Service at
Vancouver, Washington, on the 28" day of August, 2015 with postage prepaid, or
by hand delivery (prosecutor’s copy)

Dated this 28" day of August, 2015

Letl)

Scott E. Fischer

Laurel Smith

Deputy Prosecuting Attorney
P.O. Box 5000

Vancouver, WA 98666

Andres Ferrer

1501 N. Hayden Island Dr.
Unit 113-E

Portland, OR 97217



